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in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§ 26.31 Disqualification of ALJ.

(a) An ALJ in a particular case may
disqualify himself or herself.

(b) A party may file with the ALJ a
motion for the ALJ’s disqualification.
The motion shall be accompanied by an
affidavit alleging the grounds for dis-
qualification.

(c) Upon the filing of a motion and
affidavit, the ALJ shall proceed no fur-
ther in the case until the matter of dis-
qualification is resolved.

§ 26.32 Parties to the hearing.

(a) General. The parties to the hear-
ing shall be the respondent and HUD.

(b) Rights of parties. Except as other-
wise limited by subpart B of this part,
all parties may:

(1) Be accompanied, represented, and
advised by a representative;

(2) Participate in any conference held
by the ALJ;

(3) Conduct discovery;
(4) Agree to stipulations of fact or

law, which shall be made part of the
record;

(5) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;

(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing, as permitted
by the ALJ.

§ 26.33 Separation of functions.
No officer, employee, or agent of the

Federal Government engaged in the
performance of investigative, concilia-
tory, or prosecutorial functions in con-
nection with the proceeding shall, in
that proceeding or any factually relat-
ed proceeding under subpart B of this
part, participate or advise in the deci-
sion of the administrative law judge,
except as a witness or counsel during

the proceeding, or in its appellate re-
view.

§ 26.34 Time computations.

(a) In computing any period of time
under subpart B of this part, the time
period begins the day following the act,
event, or default, and includes the last
day of the period, unless the last day is
a Saturday, Sunday, or legal holiday
observed by the Federal Government,
in which case the time period includes
the next business day. When the pre-
scribed time period is seven days or
less, intermediate Saturdays, Sundays,
and legal holidays shall be excluded
from the computation.

(b) Entry of orders. In computing any
time period involving the date of the
issuance of an order or decision by an
administrative law judge, the date of
issuance is the date the order or deci-
sion is served by the Chief Docket
Clerk.

(c) Service by mail. If a document is
served by mail, 3 days shall be added to
the time permitted for a response.

§ 26.35 Service and filing.

(a) Filing. All documents shall be
filed with the Chief Docket Clerk, at
the address listed in § 26.28. Filing may
be by first class mail, delivery, fac-
simile transmission, or electronic
means; however, the ALJ may place
appropriate limits on filing by fac-
simile transmission or electronic
means. All documents shall clearly
designate the docket number and title
of the proceeding.

(b) Service. One copy of all documents
filed with the Chief Docket Clerk shall
be served upon each party by the per-
sons filing them and shall be accom-
panied by a certificate of service stat-
ing how and when such service has
been made. Service may be made by de-
livery, first class mail, facsimile trans-
mission, or electronic means; however,
the ALJ may place appropriate limits
on service by facsimile transmission or
electronic means. Documents shall be
served upon a party’s address of resi-
dence or principal place of business, or,
if the party is represented by counsel,
upon counsel of record at the address of
counsel. Service is complete when
handed to the person or delivered to
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the person’s office or residence and de-
posited in a conspicuous place. If serv-
ice is by first-class mail, facsimile
transmission, or electronic means,
service is complete upon deposit in the
mail or upon electronic transmission.

§ 26.36 Sanctions.
(a) The ALJ may sanction a person,

including any party or representative,
for failing to comply with an order,
rule, or procedure governing the pro-
ceeding; failing to prosecute or defend
an action; or engaging in other mis-
conduct that interferes with the
speedy, orderly, or fair conduct of the
hearing.

(b) Any sanction, including but not
limited to those listed in paragraphs
(c), (d), and (e) of this section, shall
reasonably relate to the severity and
nature of the failure or misconduct.

(c) Failure to comply with an order.
When a party fails to comply with an
order, including an order compelling
discovery, the ALJ may:

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, regard each matter about which
an admission is requested to be admit-
ted;

(3) Prohibit the party failing to com-
ply with the order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; or

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with the order.

(d) If a party fails to prosecute or de-
fend an action brought under subpart B
of this part, the ALJ may dismiss the
action or may issue an initial decision
against the respondent.

(e) The ALJ may refuse to consider
any motion, request, response, brief, or
other document that is not filed in a
timely fashion.

PREHEARING PROCEDURES

§ 26.37 Commencement of action.
An action under subpart B of this

part shall commence with the Govern-
ment’s filing of a complaint, together
with the response thereto, as those
terms are defined in § 26.28, with the

Chief Docket Clerk. If the respondent
fails to submit a response to the Office
of General Counsel or such other office
as designated in the complaint, then
the Government may file a motion for
a default judgment, together with a
copy of the complaint, in accordance
with § 26.39.

§ 26.38 Motions.

(a) General. All motions shall state
the specific relief requested and the
basis therefor and, except during a con-
ference or the hearing, shall be in writ-
ing. Written motions shall be filed and
served in accordance with § 26.35.

(b) Response to motions. Unless other-
wise ordered by the ALJ, a response to
a written motion may be filed within 7
days after service of the motion. A
party failing to respond timely to a
motion shall be deemed to have waived
any objection to the granting of the
motion.

§ 26.39 Default.

(a) General. The respondent may be
found in default, upon motion, for fail-
ure to file a timely response to the
Government’s complaint. The motion
shall include a copy of the complaint
and a proposed default order, and shall
be served upon all parties. The respond-
ent shall have 7 days from such service
to respond to the motion.

(b) Default order. The ALJ shall issue
a decision on the motion within 15 days
after the expiration of the time for fil-
ing a response to the default motion. If
a default order is issued, it shall con-
stitute the final agency action.

(c) Effect of default. A default shall
constitute an admission of all facts al-
leged in the Government’s complaint
and a waiver of respondent’s right to a
hearing on such allegations. The pen-
alty proposed in the complaint shall be
set forth in the default order and shall
be immediately due and payable by re-
spondent without further proceedings.

§ 26.40 Prehearing conferences.

(a) The ALJ may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party, the
ALJ shall schedule at least one pre-
hearing conference at a reasonable
time in advance of the hearing.
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